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What I propose to do in the time available is to take us through a fair scamper through the 
enforcement aspects of this new regime, and in the course of that, seek to interpose some 
learnings from when APRA was last faced with responding to an expectation in the 
community of effective enforcement. 
 
For those who are old enough to remember the HIH Royal Commission, APRA was 
subsequently exceptionally active in taking measures to disqualify and remove players from 
the industry. I want to say something about that, and how that might affect choices to be 
made in the coming months and years.  
 
So, first to APRA’s investigations powers. We’ve seen just yesterday the exercise of one of 
them, with APRA’s Report into the Commonwealth Bank of Australia. (I won’t speak in 
respect of that as I hold a brief and am appearing at the Royal Commission for a subsidiary 
of CBA). But APRA has available to it a range of investigatory powers.1  
 
The question is “how might those powers be triggered?”   
 
First, we know that under the new BEAR regime there is a mandatory requirement on ADIs 
to notify APRA when they “become aware”2 of breaches either by itself or accountable 
persons of the new accountability obligations. There isn’t time here to look at that, but it is 
interesting to see that this is not a qualified test, or qualified requirement; compare it to the 
ASIC regulatory regime where there needs to be a significance (ie a materiality) assessment 
to be made,3 and there is a detailed process by which organisations respond and report 
concerns to the regulator.  
 
The second is through a protected whistleblower disclosure,4 and I will speak about that 
more at the end.  
 

                                                        
1 Powers include investigating: re prudential matters where necessary: s 61(1) Banking Act 1959 (Cth); when an 
ADI fails to provide information re the ADI’s financial stability: s 13(4) Banking Act; and when APRA is 
concerned re the interests of depositors or the stability of the financial system in Australia: s 13A(1) Banking 
Act. 
2 s 37FC Banking Act (new). 
3 s 912D Corporations Act 2001 (Cth). 
4 Part IVA, Div 1, Banking Act. 
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The last is through what information might be “communicated” or evidence “furnished” to 
APRA by the Banking Royal Commission.5 I am not sure how well that mechanism is 
understood; that part of the purposes of this Commission is not just to report to the 
Government and the community about what has been identified in relation to misconduct 
in the banking, financial services and superannuation industry, but to also gather a 
substantial amount of material which would then be available to each of the relevant 
regulators for further consideration. 
 
Next, APRA’s examination powers. I think one of the things that may have been overlooked 
is that Schedule 2 to the relevant amending legislation6 adds a new examinations regime.7 
Those who are familiar with ASIC’s section 19 examination regime – APRA has a new 
similarly detailed regime. 
 
The question I pose for your consideration is this: “how will this exercise interact with the 
new BEAR requirement to deal with APRA in an “open, constructive and co-operative way”?8  
Certainly, there may be a view that these new provisions in sections 37C and 37CA will 
mean that APRA ought not need to exercise its examinations powers, because there ought 
to be, in effect, an “owning up” or early notification in a more broad sense. I’m thinking not 
only of notifications of actual breaches, but of concerns as Steve Weston [former CEO of 
Mortgages Barclays Bank] just described of being “on the speed dial” with the regulator.  
 
Now, I want to say something about public sanctioning. APRA has a power to accept 
enforceable undertakings (EUs),9 and it has been active in using that. But what now of the 
clamour for “public denunciation”? That is a phrase that I adopt from Commissioner Hayne10 
when he was examining Louise Macaulay, a Senior Executive Leader of ASIC, last Friday in 
the Royal Commission, in asking what type of public activity has ASIC taken in relation to 
identified misconduct. 
 
The new pecuniary penalty regime for ADI contraventions is in some respects narrow; it 
must “relate to prudential matters”.11 You’ve heard the Chairman identify certain 
approaches that APRA may adopt.  But I want to identify that there may be an expectation 
of there being active enforcement, and perhaps even enforcement cases where APRA may 
not be certain it will succeed. Obviously, APRA has to act as a ‘model litigant’, and be 
satisfied that there are reasonable prospects of commencing and litigating those 
proceedings to an end. But should it nonetheless test some of the more open objective and 
subjective aspects of this new regime’s standards: eg what does it mean to “take reasonable 
steps”, what does it mean to be “diligent”, and so on?  
 

                                                        
5 s 6P(1)(e) Royal Commissions Act 1902 (Cth). 
6 Treasury Laws Amendment (Banking Executive Accountability and Related Measures) Act 2018 (Cth). 
7 ss 61A-62AB Banking Act (new). Investigators may require production of books: s 61A, require persons to give 
reasonable assistance, appear for examination on oath: s 61C, s61D. Self-incrimination privilege abrogated, but 
evidential use immunity applies: s61H(2), s 52F, s 37JB; legal professional privilege available: s 61H(5), s 62AA. 
8 s 37C(b), s 37CA(1)(b) Banking Act (new). 
9 s 18A(1) Banking Act. 
10 See Transcript (Day 19) P1910, line 12. 
11 s 37G(1) Banking Act (new). 
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We also heard the Chairman speak about the aspect that penalties are to be determined by 
the Court. That is true, and the Court “must have regard to the impact” that the penalty will 
have on the “viability” of a bank.12 But there is a well-trodden path before the Courts, 
where the regulator and the subject of the proceedings agree a statement of facts and 
admissions, and agree a proposed penalty, subject to Court approval,13 and the regulator’s 
guidance will be sought and will be very influential in the penalties that are imposed.14 
 
I want to say something short about public sanctioning of directors and senior executives.  
We know that there is going to be some time in which this new regime will need to settle in.  
But there may be some scope for this aspect of the enforcement regime to be enforced 
more quickly than the new civil penalty regime. 
 
What is interesting about the new regime for disqualification of accountable persons is that 
it harkens back to the regime that APRA used to have before 2008, before its 
disqualification power was taken away from it and placed with the Federal Court.15 It is 
interesting that since 2008, there has not been a disqualification by the Federal Court, but 
there are almost 150 disqualifications still on APRA’s register, most from the HIH period, 
from that earlier period. Obviously, APRA is using other means, but it will require quite 
some substantial shift in expertise within APRA to enforce this aspect of the new regime.  
 
I ask this question: notwithstanding that you might expect prompt activity by the regulator, 
there are substantial procedural fairness obligations that arise in an administrative 
proceeding. There is a new aspect in this regime by which APRA may “discuss” matters 
when it seeks to assess “the truth”16 – how will that be handled by the regulator? Will those 
discussions be recorded and provided for comment to the ADI and accountable person?17 
Further, will APRA be able to use the evidence gathered at the Royal Commission? The short 
answer is: yes, because notwithstanding the probation on using evidence obtained from an 
individual under compulsion at the Royal Commission against that individual in any criminal 
or civil penalty proceedings, it can be used against them in administrative proceedings.18 
And the thing about this regime having been shifted back into APRA means that all the 
evidence of these executives could in theory be used by APRA against those executives. It 
could be a long process:19 it can also involve judicial review,20 and there is a concern about 
‘fragmentation’ of process21 and protecting reputation and standing.22 

                                                        
12 s 37G(4) Banking Act (new). 
13 See eg ASIC v Lindberg [2012] VSC 332; and the importance of general deterrence. 
14 Fair Work Decision [2015] HCA 46. 
15 s 21 Banking Act. 
16 s 37J(6) Banking Act (new). 
17 Written notice of a proposed disqualification must be given to both person and ADI, giving each opportunity 
to make submission: s 37J(5) (new), so arguably both the person and the ADI would have to be provided 
procedural fairness.  
18 X v APRA [2007] HCA 4; (2007) 226 CLR 630. 
19 Can request APRA reconsideration: s 37J(8), s 51B(1), and there is right of review to the AAT available from 
reviewable decisions: s 51C Banking Act. 
20 See Administrative Decisions (Judicial Review) Act s16(1), Kamha v APRA [2005] FCAFC 248; (2005) 149 FCR 
516 (discretion to grant relief is at large, no mandatory criteria). 
21 Kamha v APRA [2007] FCA 1422 (Gyles J, dismissing application). 
22 For a stay of disqualification see s 41(2) AAT Act; for confidentiality orders, see: s 35(2) AAT Act; ASIC v AAT 
[2009] FCAFC 185. 
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The next issue is about whistleblowers. We have heard from Cris Parker [from the Banking 
& Finance Oath] about a real need to encourage people to call out wrongdoing. At the 
moment, as for the whistleblower regime, it is not clear how that will interact with the new 
accountability obligation of ADIs and accountable persons to deal with APRA in an “open, 
constructive and co-operative way”.  
 
Whistleblowers could be an ‘accountable person’;23 indeed, you may hope that they will be 
accountable persons.  
 
They are likely to be making disclosures that will fall within the new Part IIAA24; but it seems 
likely that this will trigger a notification obligation, because the ADI will become aware of a 
breach of the accountability obligations.25 
 
So how will the ADI escalate the disclosures, comply with the notification obligations, but 
also at the same time take steps to ensure that the whistleblower and their disclosure is 
properly protected.26 What to do27 when that disclosing accountable person may 
themselves be involved in a breach, be exposed to a pre-existing remuneration exposure; 
and APRA could use whatever they say in a disqualification proceeding against them? 
 
So protecting whistleblowers will be a vital part of this regime. Encouraging whistleblowers 
will be a vital part of the enforcement of this regime. APRA will need to consider how it will 
undertake and encourage that.28  
 
By describing whistleblowers as ‘Goldilocks’ in this story of the three Bears29 I don’t mean to 
undermine or suggest that they are somehow trouble makers. Rather, the enforcement of 
this regime will need to be ‘just right’. First, by taking a strong stance in relation to 
enforcement, this will signal seriousness not just to the community in terms of delivering 
community confidence, but emphasise the importance of focusing on and adopting this 
regime in a meaningful way. Second, whilst this all may appear to be a boon for lawyers, it 
should be a boon for the community generally if these organisations (both ADIs and the 
regulators) give effect to the community’s high expectations.  
 
 
 
 

                                                        
23 See s 52A, s 37BA Banking Act. 
24 Information must concern misconduct, or an improper state of affairs or circumstances to be a protected 
disclosure.  
25 37FC(d) Banking Act. 
26 As required by s 52E Banking Act (an offence to disclose protected disclosure, identity of discloser, or 
information likely to lead to identification of discloser). 
27 How will an ADI appropriately comply with new BEAR obligations when victimization of whistleblowers 
prohibited: s 52C and whistleblower has protection for disclosures that qualify: s 52B Banking Act. 
28 Public interest immunity issues may arise for APRA in a s 37G civil penalty case that relies on whistleblower 
disclosures (see eg ASIC’s Multiplex Wembley Stadium case). 
29 APRA as investigator (curious bear), APRA as examiner (grizzly bear), APRA as prosecutor (grumpy bear). 


