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About the presenter

n Dominique Hogan-Doran, B.Ec (Soc Sc), LLB (Hons I), LLM (Syd), 
BCL (Hons I) (Oxon).  Member of the NSW Bar since 1995 and of 
the Victorian Bar since 2007.

n Ms Hogan-Doran has advised and appeared in a number of recent 
cases involving the winding-up of unregistered managed investment 
schemes, including representing the plaintiff in the Peridon Scheme 
winding up (Warne v GDK Financial Solutions Pty Ltd, Supreme 
Court of New South Wales before Young CJ, Austin J, Gzell J) and 
cash investors in the Mews Scheme winding up (ASIC v GDK 
Financial Solutions Pty Ltd, Federal Court of Australia, Victorian 
Registry before Finkelstein J, Goldberg J).

n Ms Hogan-Doran is presently retained by ASIC in the James Hardie 
proceedings (ASIC v Macdonald & Ors) in the NSW Supreme Court 
and the Multiplex proceedings (P Dawson Nominees v Multiplex) in 
the Victorian Federal Court.
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Is this a managed investment scheme? 

n A managed investment scheme is an investment device in 
which participants (“members”) contribute money (or 
money’s worth) (“interests”) which are pooled in a common 
interest to produce financial or proprietary benefits.

n Concept of “scheme” is of wide import, requires “some 
programme or plan of action”: Mason J in Australian 
Softwood Forests Pty Ltd v AG (NSW) (1981) 148 CLR 121 
at 140.

n Scheme may also include those things or attributes that 
"contribute to the coherence and completeness" of the three 
essential elements (contribution by members, pooling of 
interests and lack of day to day control over operation of 
scheme).
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Should this scheme be registered? 

n s601ED(1): a scheme must be registered under s 601EB 
where

(a) it has more than 20 members; or 
(b) promoted by a person, or an associate of a person, who 

was, when the scheme was promoted, in the business of 
promoting managed investment schemes; or 

(c) determination under subsection (3) in force in relation to 
the scheme and the total number of members of all of 
the schemes to which the determination relates exceeds 
20.
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Hallmarks of registered schemes

n Registered schemes
¨ Registered schemes must be operated by a licensed 

public company acting as a single “responsible 
entity”. 

¨ The responsible entity acts as trustee for the scheme 
members and is responsible for the conduct of the 
scheme.

¨ Responsible entities, their officers, employees and 
compliance committee members are subject to range 
of onerous statutory and other duties in relation to 
conduct of the scheme.
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Is this unregistered scheme in 
operation? 
n Must not operate a scheme requiring registration: s601ED(5).

¨ “Operate” refers to acts which constitute the management of or 
carrying out of the activities which constitute the scheme, as 
opposed to ownership or proprietorship: ASIC v Pegasus 
Leveraged Options Group Pty Ltd (2002) 41 ACSR 561 at 574 
Davies AJ.

n Operating unregistered scheme is criminal offence – fines 
$22,000 or 5 years imprisonment or both: s1311.

n Corporate scheme operator fine $110,000: s1312.
n No penalty on person “involved” in operating scheme (cf s79)
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Who may apply to wind up this 
unregistered operating scheme?
n Standing

¨ ASIC - s601EE(1)(a)
¨ Member - s601EE(1)(b) 
¨ Operator - s601EE(1)(c) 

n No Standing
¨ Former member
¨ Scheme creditor if eg, scheme insolvent
¨ Director, officer, or shareholder of operator
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Who should apply? ASIC’s policy objectives

n Courts have acknowledged that failure to register is 
sufficient reason, in and of itself, for the Court to wind up: 
s601EE(1)

n Public interest and investor protection lie at heart of 
winding up unregistered schemes.

n Operating unregistered scheme
¨ is continuing breach of the Act, and
¨ places investors’ funds at risk.
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Pre-action investigation (1)

n General power of investigation: the s 13 filenote 
¨ Commencement and scope of investigation 
¨ Is there “reason to suspect that there may have been 

committed” a contravention of the corporations legislation or … 
other law concerning the management or affairs of a body 
corporate or managed investment scheme”?

n Compulsory powers 
¨ examination s19 production of documents s 30, 31

n Privilege and confidentiality issues
¨ notes of voluntary interviews
¨ draft witness statements
¨ s25 applications
¨ Subpoena/notices to produce
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Pre-action investigation (2)

n Whistleblower protection
¨ Consider Part 9.4AAA Corporations Act, common law 

public interest immunity principles
¨ Internal ASIC procedures to protect identity of 

informants
¨ Immunity from production of ASIC documents and 

transcripts which might tend to disclose identity of 
ASIC informants: eg ASIC v P Dawson Nominees
[2008] FFCA 123
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Pre-action preparation (1)

n As moving party - example suites of orders: 
¨ Re McDougall & Anor; ASIC v McDougall [2006] FCA 427 

(Young J) at [81] (“FullTank” debit card scheme)
¨ ASIC v West [2008] SASC 111, (2008) 66 ACSR 143 

(Gray J) at [224]-[226] (private mortgage investment 
scheme)

¨ ASIC v Mount Warren Park Nominees Pty Ltd [2005] QSC 
326 (2005) 56 ACSR 43 (White J) at [33] (Aged care 
project, unusually scheme operators appointed to wind up 
scheme)



12

Pre-action preparation (2)

n Framing the application – questions to consider 
n Finkelstein J in ASIC v GDK [2006] FCA 1415 at [21]:

¨ Precisely what is being wound up?
¨ What assets are to be collected and dealt with, 

whether by realisation or otherwise?
¨ Which creditors (if any) are to be paid out?
¨ How are the persons entitled to share in the scheme 

assets to be identified? 
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Pre-action preparation (3)

n Interim relief to stop operation of scheme 
pending determination?

n What to do with scheme operators?
n Who best to inquire into and wind up scheme? 
n What is best mode of winding up? 
n Who will represent investor interests?
n How to deal with secured creditors?
n How to distribute any surplus? 
n What else might complicate matters? 
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What is effect of Winding Up Order?

n In ASIC v GDK Financial Solutions Pty Ltd [2006] FCA 
1415, Finkelstein J at [19] explained effect:

¨ Each investor immediately entitled to insist steps 
taken to wind up scheme

¨ Save for purposes of winding up, scheme should not 
continue in operation

¨ Prevents any person involved in scheme from 
imposing new obligations on investors or affecting 
their interest in the scheme property, save to extent 
this will occur in the course of the winding up.
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What orders can be made for the 
Winding Up?
n No specified statutory procedure; section 601EE(2)

Court “may make any orders it considers appropriate for the 
winding up of the scheme”.

n Procedure usually follows or adapted from regime 
applicable to companies:
¨ "Winding up is a process that consists of collecting the assets, 

realising and reducing them to money, dealing with proofs of 
creditors by admitting or rejecting them, and distributing the net 
proceeds, after providing for costs and expenses, to the persons 
entitled."
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What is scope of Court power?

n Was once suggested power of Court “without restriction”? 
ASIC v Atlantic 3 Financial (Aust) Pty Ltd [2003] QSC 386 at 
[28]; [2004] 1 Qd R 591 at 597 (Mullins J)

n Now accepted powers not unrestricted although “very broad”: 
ASIC v Commercial Nominees of Australia Ltd [2002] NSWSC 
576 at [12]-[13]; (2002) 42 ACSR 240 at 243-244 (Barrett J)

n Further orders to be made as needed, so long as they are 
required for the "due conduct and completion of the winding 
up”: Australian Securities and Investments Commission v 
Takaran Pty Ltd (No 2) (2002) 194 ALR 743 at [12].
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Model for the winding up

n Finkelstein J in ASIC v GDK [2006] FCA 1415 doubted 
always following the same path as the winding up of a 
company

n Accepted makes sense to follow company model and 
bring scheme to an end where scheme insolvent.

n But where members agree, need not follow the company 
model, specially where scheme is a successful 
commercial venture.

n Reorganisation or reconstruction may occur.
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Court directed inquiry and investigation

n Independent Accountant
¨ Appointed in Peridon Scheme by Gzell J and Prime 

Life schemes by Goldberg J
¨ Investigate and report on scheme assets and 

operations
¨ Useful to guide steps in winding up if wish to avoid 

appointment of receiver precipitating defaults
¨ Balance potential cost and delay against possibility 

may assist investors determine whether to pursue 
reorganisation or transfer to registered scheme
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Who should undertake the winding up?

n Receiver or liquidator or scheme operator? 
n Rarely the scheme operator (See eg ASIC v Tasman; 

but contrast ASIC v Mount Warren Park)
n Preference to appoint receiver over liquidator, with more 

limited powers
¨ Receivers appointed in Mews Scheme and Rosedale 

Scheme by Finkelstein J: [2006] FCA 1415
¨ Scope of inquiry broad but no power to conduct 

examinations
¨ Ordered to take possession of scheme property
¨ Ongoing reports to Court 
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Should scheme operators also be 
wound up?
n Insolvency of scheme operator often precipitates winding up 

application: eg ASIC v West.
n Usually, ASIC joins all operators as defendants and seeks 

winding up orders in respect of each entity in addition to the 
scheme itself

n In Mews Scheme, ASIC sought to wind up WRVM, entity holding 
title to Mews Land – grounds advanced included 
¨ insolvency
¨ utility
¨ “operator” of unregistered scheme: s 601EE(2)
¨ just and equitable: s461(1)(k), on which ground order was 

ultimately made by Finkelstein J [2007] FCA 1600. 
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How to manage conflicts of interests in 
the winding up?
n Scheme Receivers were also appointed Liquidators of 

WRVM, Receivers ordered to remain in possession of 
Mews land

n Prospect of conflict in past meant courts preferred not to 
appoint to dual role

n Now, if conflict between receiver and liquidator roles, 
approach court for directions: 
¨ ASIC v Fuelbanc Australia Ltd [2006] FCA 940

n In Mews, Finkelstein J foreshadowed if dispute he could 
appoint beneficiary of trust or special purpose liquidator 
to prosecute claim
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Can the scheme continue by becoming 
registered?

n Possibility of transfer to registered scheme was 
recognised by Mullins J in ASIC v Atlantic 3 Financial 
(Aust) Pty Ltd (2003) 47 ACSR 52 (at 60)

n Embraced in the Peridon Scheme litigation
¨ Object to complete development of retirement village, refinance 

current secured creditors and transfer all unsecured creditors to 
new scheme

¨ Units in new unit trust held according to members’ proportional 
interest in the unregistered scheme and according to value of 
assets transferred, less secured liabilities of scheme

¨ Mechanisms for buying out or absorbing holdings of 
disinterested/lost investors
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n Transfer of scheme assets and liabilities to newly 
registered Peridon Partners Unit Trust adopted by 
members in general meeting and approved by Court:
¨ Warne v GDK Financial Solutions (2006) 36 ACLC 1000; [2006] 

NSWSC 259 (Young CJ)
n Some operation of scheme permitted pending transfer

¨ Application by liquidators’ of Peridon Scheme operator for 
approval under s477(2B) CA to enter into 99 year leases so as 
to continue operation of retirement village business pending 
transfer

¨ Orders made by Austin J in Warne v GDK; Peridon Village 
Nominees, application of Billingham [2006] NSWSC 464
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Realising scheme assets
- How best to manage any sale process?

n Mews Scheme land purchased approx $2.4 m in 2000; 
undeveloped; sold $24m by public tender by Receivers

n Active role of Court 
¨ setting terms of tender 
¨ settling terms of contract of sale 
¨ selection of preferred purchaser

n Inactive role of ASIC
n Confidential hearings (s 17(4), s 50 Federal Court of 

Australia Act)
¨ involvement of investor representatives
¨ exclusion of scheme operators and associates
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How will investors be consulted?  
Representation issues

n ASIC will take initiator and amicus curiae role, but will 
take less active role representing investors’ interests per 
se

n Peridon Scheme
¨ Peridon Action Group Pty Ltd, but not a “member”
¨ Single Plaintiff, largest individual member holding
¨ need for joinder: Young CJ [2006] NSWSC at [211]
¨ Representative joinder later made pursuant to 

Supreme Court Rules with the final negotiated orders 
giving effect to the Chief Judge’s judgment
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n Mews Scheme and Rosedale Schemes
¨ Orders for winding up (other than inquiry as to identity 

of investors) suspended until investor representatives 
joined as defendants

¨ cash and non-cash investor groups identified, 
possible conflicts between them

¨ representative members joined on own behalf and as 
representative on application by ASIC pursuant to O6 
rr 8,13 FCR 

¨ Additional conflicted members joined as separate 
defendants
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How will costs to investors of participating in 
the proceedings be borne?

n Peridon Scheme 
¨ No order in advance for plaintiff’s costs of action
¨ Investor meeting endorsed issue of additional unit trusts in new 

registered scheme as recompense
¨ Plaintiff’s costs reimbursed following transfer to new scheme 

n Mews Scheme
¨ indemnity order obtained on joinder of representative investor
¨ assessment of costs by Federal Court registrar during 

proceedings on ongoing basis
¨ payment of costs out of proceeds of sale in priority to secured 

creditors
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Anticipating secured creditors?

n Usually charging default interest, so delay by ASIC in commencing 
and prosecuting proceedings can dilute or destroy value of investor 
interests

n Secured creditors ordinarily not made party to winding up 
proceedings but kept informed

n Disputed claims by mortgagees as to mortgage/quantum of security 
can threaten settlement of sales of scheme property
¨ Confidential application for directions made by Mews Receivers 
¨ Orders made by Goldberg J authorising commencement of 

proceedings against second mortgagee
¨ Fast-tracked public hearing on dispute heard by Gordon J: see 

ASIC v GDK (no 5) [2008] FCA 1071 (after pre-judgment 
allegation made by mortgagee against Finkelstein J)
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n Orders facilitating settlement made by Finkelstein J:
¨ Mandatory injunction requiring mortgagees to provide 

discharges on settlement and most funds paid into 
Receivers’ trust account pending resolution of 
dispute

¨ Orders made for Receivers’ costs of proceedings 
against second mortgagee in advance of suit, 
irrespective of result

¨ ASIC v GDK (No. 3) [2008] FCA 448
¨ ASIC v GDK (No.4) [2008] FCA 858
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What else might emerge along the 
way?
n Myriad of issues may emerge, for example unpaid 

statutory charges, land tax, GST: 
¨ WRVM  v ASIC [2007] FCAFC 75
¨ Risk of penalties; need to obtain independent (and costly) 

tax advice
n Caveats on title of scheme assets from competing 

interests
¨ Mews Receivers filed Interlocutory Motions to show cause 

why caveats, alleging title of vendor obtained fraudulently 
with knowledge, should not be removed

¨ Jurisdiction ? – does s601EE(2) CA and/or s23 FCA 
empower Federal Court to make orders re WA land
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n Finkelstein J empowered Receivers nunc pro tunc 
¨ leave to prosecute caveat proceedings by separate 

process, and 
¨ to inquire as to possibility of commercial resolution of 

proceedings and subject matter of proceedings
¨ To enter into settlement of proceedings providing 

coming into effect of agreement subject to Court 
approval

n Proceedings settled on commercial terms negotiated by 
Receivers with input from investor representatives and 
approved by Court in confidential session
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Solvent schemes: how to distribute any 
surplus?

n With a prospect of surplus, further priority disputes may still 
need to be resolved
¨ Between investors (eg should they share pari passu or first 

in time where funds inadequate to meet all claims)
¨ Between classes of investors (eg, cash and non-cash 

investors)
¨ Between investors and scheme operators
¨ Between investors in one scheme and other scheme(s) 

operated by same defendant and evidence of mixing of 
funds
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Summary
n Overriding policy objectives  

¨ Operating scheme is an ongoing contravention which calls for 
enforcement 

¨ Risk of harm to investors of inaction and delay 
n Importance of thorough pre-action investigation and 

preparation, building on experience of successful 
enforcement action and corporate memory

n Advantage of active and strategic negotiation with 
parties and all interested groups to promote outcome 
that fulfils policy objectives of protecting investor 
interests and enforcement of the corporations law


