
	 1 

ACCOUNTABILITY MECHANISMS  
 

PART III: AUTOMATED DECISION-MAKING1  
 
 

Law Council of Australia 
2017 Immigration Law Conference 

Dominique Hogan-Doran SC 
25 February 2017 

 
 
Why use automated systems? 
 
1. Governments increasingly look to utilise technology and automated systems to make, or 

assist in making, administrative decisions. The great benefit of these systems is that they 
can process large amounts of data more quickly, less expensively and (its assumed) more 
reliably than their human counterparts. 

 
2. Nonetheless, the use of automated systems raises difficult questions about whether 

Parliament can authorise decision-making by a non-human agent and the reviewability of 
such decisions. 

 
3. It is essential that the use of automated systems by government remains compatible with 

core administrative law principles, in particular: 2 
 

a. To safeguard the transparency and accountability of government decisions by the 
provision of reasons and effective access to judicial and merits review;  
 

b. To ensure the legality of purported actions by public bodies; and 
 

c. To guard against the potential erosion of procedural fairness. 
 

4. Technology can be used to assist a human decision-maker who makes the administrative 
decision (‘technology-assisted decision-making’). In other cases, it is the automated 
system that actually makes the decision in lieu of a human decision-maker (‘automated 
decision-making’).   
 

5. Technology-assisted decision-making can promote lawful decisions because it ensures 
that decision-makers understand and act within the limits of their powers. Technology can 
assist by identifying:3 

 

																																																								
1 My thanks to my researcher Rahul Arora for his assistance in the preparation of this background paper. 
2 The Hon Justice Melissa Perry, ‘iDecide: the legal implications of automated decision-making’ (Speech 
delivered at the Cambridge Centre for Public Law Conference, University of Cambridge, 15–17 September 
2014) ≪http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perry/perry-j-20140915≫. 
3 Katie Miller, ‘The Application of Administrative Law Principles to Technology-Assisted Decision-Making’ 
(2016) 86 Australian Institute of Administrative Law Forum 20, 23. 
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a. The correct question(s) for the decision-maker to determine, including the relevant 
decision-making criteria and any relevant or irrelevant considerations; 
 

b. Whether any procedures or matters which are necessary preconditions to the 
exercise of the power have been met or exist; 

 
c. Whether there exists any evidence in respect of each of the matters on which the 

decision-maker must be satisfied; and 
 

d. Particular issues which require the decision-maker’s consideration and evaluation.  
 
The uncertainties around automated systems  
 
6. One of the greatest challenges is to ensure accuracy in the substantive law applied by 

automated processes. Through the process of translating laws into code, computer 
programmers effectively assume responsibility for building decision-making systems. But 
computer programmers are not policy experts and seldom have legal training. It can be 
difficult to assess whether complex, labyrinthal regulations are accurately transposed into 
binary code. As Justice Downes has cautioned:4  

 
“a properly programmed computer will never forget to apply all the necessary 
statutory tests. The human failing of forgetting the need to apply the qualification in 
the proviso to a sub-paragraph will not occur. To that extent, the computer will 
always answer the question. The problem is ensuring that the computer is correctly 
programmed.” 

 
7. Laws are not static and complex transitional provisions may need to be accommodated, 

along with relevant common law presumptions. 
 

8. Laws are interpreted in accordance with statutory presumptions and meaning is also 
affected by context. These are not necessarily simple questions and the potential for 
coding errors is real. 

 
9. In turn, errors in computer programming can result in wrong decisions potentially on an 

enormous scale if undetected. For example, if a statutory test is misconstrued when the 
technology is developed, that misconstruction could taint any decision made with the 
assistance of the technology. In this way, the great efficiency of automated systems can 
also be its biggest downfall.  

 
10. Consider the recent Centrelink situation, where a (mal)functioning automated debt-

recovery programme apparently led to thousands of incorrect notifications being sent out 
to Australians seeking the repayment of money. Events like this suggest not only a 
reduction in the standard of administrative decision-making but also undermine public 
confidence in the viability of automated decision-making.  

 
																																																								
4 The Hon Justice Garry Downes, ‘Looking Forward: Administrative Decision-Making in 2020’ (Speech 
delivered to the Australian Corporate Lawyers Association, 2010 Government Law Conference, 20 August 
2010) ≪ http://www.aat.gov.au/about-the aat/engagement/speeches-and-papers/the-honourable-justice-garry-
downes-am-former-pre/looking-forward≫. 
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11. Another issue is that technology-assisted decision-making frames a decision-maker’s 
consideration of the issues, making determinations of what is relevant and irrelevant. 
However, human decision-makers must bring their own minds to the decision, 
independently of their supervisors within an agency.5 Is what is ‘correct or preferable’6 
determined by the agency when it programs the technology rather than by the human 
decision-maker at the time when they consider a particular decision?7 

 
When is it appropriate to use automated systems? 
 
12. Automated decision-making systems are grounded in logic and rules-based programs that 

apply rigid criteria to factual scenarios. They respond well to input information entered 
by a user in accordance with predetermined outcomes.  
 

13. However, many administrative decisions require the exercise of a discretion or the 
making of an evaluative judgment. The reason for having discretionary powers is to equip 
the decision-maker with the means of reaching a decision in the individual case that best 
achieves the purposes of the power in question, and that accords with community values 
and expectations, as well as considerations of fairness and common sense.  
 

14. But questions such as whether a person is a ‘fit and proper person’ to hold a licence, or 
whether a couple are in a ‘de facto relationship’, are complex and subtle questions 
arguably incapable of being transcribed into rigid criteria or rules.  

 
15. Justice Perry argues that if automated systems were used in cases of this kind, not only 

would there be a constructive failure to exercise the discretion, they also apply 
predetermined outcomes which may be characterised as pre-judgment or bias. 8 

 
16. However, Justice Garry Downes has argued that “discretionary decision-making is 

ultimately no more than isolating factors, evaluating each of them and drawing a 
conclusion after a process of final evaluation”.9 He contends that “this is exactly what 
computers are very good at. There is no process of balancing considerations and selecting 
a result which is not, theoretically at least, capable of being undertaken by a computer 
programme.”10 

 
																																																								
5 For example, Administrative Decisions (Judicial Review) Act 1977 (Cth) ss 5(1)(c), (1)(j), (2)(e).  
6 Drake v Minister for Immigration and Ethnic Affairs (1979) 46 FLR 409, 420 (Bowen CJ and Deane J); Re 
Drake and Minister for Immigration and Ethnic Affairs (No 2) (1979) 2 ALD 634, 636 (Brennan J); Shi v 
Migration Agents Registration Authority (2008) 235 CLR 286, 304 [57] (Kirby J); 309 [81] (Hayne and Heydon 
JJ); 327 [140] (Kiefel J).  
7 Katie Miller, ‘The Application of Administrative Law Principles to Technology-Assisted Decision-Making’ 
(2016) 86 Australian Institute of Administrative Law Forum 20, 30. 
8 The Hon Justice Melissa Perry, ‘iDecide: the legal implications of automated decision-making’ (Speech 
delivered at the Cambridge Centre for Public Law Conference, University of Cambridge, 15–17 September 
2014) ≪http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perry/perry-j-20140915≫. 
9 The Hon Justice Garry Downes, ‘Future Directions in Administrative Law, Part 1’ (Speech delivered at the 
AIAL 2011 National Administrative Law Conference, Canberra, 22 July 2011) ≪ 
http://www.austlii.edu.au/au/journals/AIAdminLawF/2011/14.pdf ≫. 
10 Ibid. 
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17. Another broader policy consideration is that demand for efficient code may encourage the 
law to develop away from areas that involve complexities, such as discretions and the 
balancing of multiple considerations, towards wholly objective criteria or binary decision 
making processes.11  

 
 
Who is the delegate when decisions are increasingly made by computers? See s 495A of 
the Migration Act 1958 
 
18. Where a person purports to exercise public decision-making powers, they must be 

authorised to do so as a matter of law. Equally, if a technological assistant or automated 
system is being utilised to make part or all of a decision, the use of that system must be 
authorised.  

 
19. In the context of migration, s 495A(1) of the Migration Act 1958 (Cth) provides that:  
 

“The Minister may arrange for the use, under the Minister's control, of computer 
programs for any purposes for which the Minister may, or must, under the designated 
migration law:  

 
(a) make a decision; or  

 
(b) exercise any power, or comply with any obligation; or  

 
(c)  do anything else related to making a decision, exercising a power, or complying 
with an obligation.” 

 
20. Under s 495A(2), the Minister is essentially deemed or taken to have made a decision, 

exercised a power or done something else related to making a decision where that was 
made, exercised or done by the operation of a computer program. 
 

21. Justice Perry notes that ‘it cannot be assumed that a statutory authority vested in a senior 
public servant which extends by implication to a properly authorised officer, will also 
extend to an automated system; nor that authority to delegate to a human decision-maker 
will permit delegation to an automated system. Authority to use such systems should be 
transparent and express.’12 
 

22. There are unique problems with the concept of ‘delegating’ a decision to an automated 
system, in whole or in part: 

 
a. who is the ‘decision-maker’? 

 
b. to whom has authority been delegated?  

 
																																																								
11 Julian Pinder and Sophie Lloyd, ‘Computer Says No: Automated Decision-Making and Administrative Law’ 
(2015) 16 Law Society of NSW Journal 70, 71. 
12 The Hon Justice Melissa Perry, ‘iDecide: the legal implications of automated decision-making’ (Speech 
delivered at the Cambridge Centre for Public Law Conference, University of Cambridge, 15–17 September 
2014) ≪http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perry/perry-j-20140915 ≫. 
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c. is it the programmer, the policy maker, the authorised decision-maker or the 
computer itself? 

 
d. is the concept of delegation appropriately used in this context at all? After all, 

unlike human delegates, a computer programme can never truly be said to act 
independently of its programmer or the relevant government agency? 

 
e. what if a computer process determines some, but not all, of the elements of the 

administrative decision? Should the determination of those elements be treated as 
the subject of separate decisions from those elements determined by the human 
decision-maker?” 

 
23. In the case of technology-assisted decision-making, Miller argues that the sharing of 

administrative functions between the human decision-maker and the technological 
assistant may be authorised by the principle in Carltona Ltd v Commissioners of Works13 
(Carltona).14  
 

24. Miller argues that ‘extending the Carltona principle to relieve public servants of routine 
or administrative functions by relying on technological assistance would involve an 
acknowledgement that, although it is not impossible for public servants to perform 
administrative functions personally, there is a limit on the executive’s ability to hire more 
public servants to perform those functions. As such, the rationale for the Carltona 
principle would need to be extended to recognise efficiency as well as necessity.’ 

 
25. Miller argues that there is a further basis to extend the Carltona principle to public 

servants in the context of technology-assisted decision-making, namely the need to ensure 
that actions of technology assistants are attributable to a human decision-maker who can 
be held accountable. 

 
How might an individual seek redress when automated decision-making goes wrong?  
 
26. In order to ensure transparency in administrative decision-making, the courts, integrity 

bodies and the public must be able to assess for themselves whether technology promotes 
lawful decisions. This can be achieved through statements of reasons, judicial and merits 
review, the release of information through FOI legislation and requirements to produce 
annual reports.15 

 
27. It would be necessary for a statement of reasons to disclose the existence of technology 

assistance if the person affected is to be given a genuine opportunity to decide whether 
and how to challenge that decision.16  

 
Merits Review  

																																																								
13 [1943] 2 All ER 560. 
14 Katie Miller, ‘The Application of Administrative Law Principles to Technology-Assisted Decision-Making’ 
(2016) 86 Australian Institute of Administrative Law Forum 20, 22. 
15 Ibid, 25.  
16 Ibid; Osmond v Public Service Board [1984] 3 NSWLR 447, 463; Re Minister for Immigration and 
Multicultural Affairs; Ex parte Palme (2003) 216 CLR 212, 242. 
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28. On one view, technologica; assistance at first instance will have little effect on the merits 

review function because the reviewer is not bound by the original decision.17 As such, 
they would not be bound to take into account any findings, recommendations or 
conclusions offered by the technology assistant or relied upon by the human decision-
maker at first instance.18  

 
29. However, the role of the tribunal member is to stand in the shoes of the original decision-

maker.19 Where a government official has used technology that is supposed to improve 
the quality and accuracy of decisions, there seems to be little reason to provide these 
benefits to the first-instance decision-maker only and to rely on the fallibility of human 
decision-making alone on review.20 

 
30. Yet, if the same technology is used by both the first-instance decision-maker and the 

merits reviewer, there is the risk that a potential flaw or error in the technology will carry 
from the initial decision-maker to the merits reviewer.  

 
31. Thus, in the case of automated decision-making, it is likely that the merits reviewer can  

not validly rely on any aspect of the automated system and instead make the decision 
using their own human judgment.  

 
Judicial Review  
 
32. Decisions made with technology are capable of being judicially reviewed, but such 

review may be more difficult and expensive because of the need to understand what the 
technology is doing.21 A statement of reasons may not be sufficient to identify an error in 
technology-assisted or completely automated decisions. 

 
33. Further, records associated with automated systems may not make clear what documents 

and other materials have been considered, where that material has been sourced from, and 
how it has been treated in the context of the reasoning process. Pinder and Lloyd note that 
“a failure adequately to identify the evidence considered has the potential to attract an 
error of the kind identified in Minister for Immigration and Citizenship v SZRKT (2013) 
212 FCR 99, where it was found that the Refugee Review Tribunal had overlooked 
material that was ‘cogent’ in the context of the applicant’s claims.”22  

 
34. In addition, where some of the procedure or reasoning process has been embedded in 

technology, understanding what was done and why may require a court to look at the 
																																																								
17 Miller, p 27; Collector of Customs (NSW) v Brian Lawlor Automotive Pty Ltd (1979) 24 ALR 307, 335. 
18 Miller, p 27. 
19 Shi v Migration Agents Registration Authority (2008) 235 CLR 286, 324-5 [134]; Minister for Immigration 
and Ethnic Affairs v Pochi (1980) 31 ALR 666, 671. 
20 Miller, p 27. 
21 Ibid. 
22 Julian Pinder and Sophie Lloyd, ‘Computer Says No: Automated Decision-Making and Administrative Law’ 
(2015) 16 Law Society of NSW Journal 70, 71; The Hon Justice Garry Downes, ‘Future Directions in 
Administrative Law, Part 1’ (Speech delivered at the AIAL 2011 National Administrative Law Conference, 
Canberra, 22 July 2011) ≪ http://www.austlii.edu.au/au/journals/AIAdminLawF/2011/14.pdf≫. 
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code beneath the technology. Considering how a technology program or ‘app’ has been 
coded to assist a decision-maker may require additional evidence, including from expert 
witnesses. It is likely that such additional evidence would increase the length and expense 
of judicial review proceedings.23  

 
35. There are further issues in the context of technology-assisted decision-making, where the 

final decision-maker is human.  In accordance with Australian Broadcasting Tribunal v 
Bond24, it is generally a final, or operative and determinative decision that is 
administratively reviewable, and not interim steps or conclusions. However, those interim 
steps can be considered to the extent that they affect the final decision. It follows that, 
where interim steps in a decision-making process are automated, but the final or operative 
decision is made by a human, there is the potential for the final decision to be found to be 
affected by a jurisdictional error where there has been an error in the automation 
process.25  

 
36. Further, pursuant to the reasoning in Minister for Aboriginal Affairs v Peko-Wallsend Ltd 

(1986) 162 CLR 24, failure by an automated system to bring relevant issues or material to 
a decision maker’s attention will not absolve the final decision maker from failing to 
consider them. Again, decisions would be especially vulnerable where the system did not 
provide a clear audit trail to make clear what factors had been taken into account.26  

 
37. Similarly, in restricting the range of questions which have been programmed into the 

database, it is arguable that an inflexible policy has been applied.27 
 
38. Further, where there has been a significant amount of ‘pre-digestion’ by a computer 

program – and especially where a specific recommendation has been offered and a 
decision-maker has accepted that recommendation – there is also a risk that a court may 
find that there is a reasonable apprehension of bias on the part of the decision-maker (see, 
for example, NADH of 2001 v Minister for Immigration and Multicultural and Indigenous 
Affairs (2004) 214 ALR 264).28 

 
Freedom of information 
 
39. Another avenue to achieve transparency in decision-making is through FOI legislation. 

Most FOI statutes require agencies to publish information regarding policies, procedures 
and guides used in administrative decision-making.29  
 

																																																								
23 Miller, p 28. 
24 (1990) 170 CLR 321. 
25 Julian Pinder and Sophie Lloyd, ‘Computer Says No: Automated Decision-Making and Administrative Law’ 
(2015) 16 Law Society of NSW Journal 70, 71. 
26 Ibid. 
27 Robin Creyke, ‘Current and Future Challenges in Judicial Review Jurisdiction: A Comment’ (2003) 37 
Australian Institute of Administrative Law Forum 42, 44. 
28 Julian Pinder and Sophie Lloyd, ‘Computer Says No: Automated Decision-Making and Administrative Law’ 
(2015) 16 Law Society of NSW Journal 70, 71. 
29 For example, Freedom of Information Act 1982 (Cth) ss 8, 8A.  
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40. Arguably, this obligation extends to the technologies used in decision-making, on the 
basis that the technology is greater than the sum of the legislation, regulations and policy 
upon which it is based.30 

 
41. Even if the obligation does not apply, it would be open to individuals to request 

information about the technological assistants or automated systems, especially the 
business rules used to develop the code and possibly the code itself. Given the broad 
definitions of ‘document’ found in FOI legislation,31 it may be that both the business rules 
and the code itself would be ‘documents’ for FOI purposes.  

 
Solutions 
 
42. Automated systems and technology assistance should be built with proper verification 

and audit mechanisms so they can be reviewed by Ombudsman, merits reviewers and 
judicial reviewers. This allows for the computer’s research and reasoning processes to be 
comprehended and tracked by a human mind.  
 

43. Code-makers need to annotate the code for automated systems to reference the source 
material, such as statutes, regulations or policy.  Further, agencies must be mindful that 
automated systems need support and updating, especially following legislative changes or 
significant cases.  

 
44. If such safeguards are put in place, automated decision-making may, in fact, promote 

transparency and accountability, while enabling greater efficiencies to be achieved 
through the use of such automated processes.32 

 
 
 
 
 
 
 
 
 
 
 
		
	

																																																								
30 Miller, p 28. 
31 For example, Freedom of Information Act 1982 (Cth) s 4(1). 
32 The Hon Justice Melissa Perry, ‘iDecide: the legal implications of automated decision-making’ (Speech 
delivered at the Cambridge Centre for Public Law Conference, University of Cambridge, 15–17 September 
2014) ≪http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perry/perry-j-20140915≫. 


