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Introduction 

Maged Girgis, Conference Chair, Partner, MinterEllison 

We would all be aware of the sole purpose test and it's a test that requires super funds to be 
maintained solely for the purpose of providing certain core & ancillary benefits to beneficiaries 
upon death or retirement. The test has been in the SIS Act since its inception and so it's been 
used for 26 years, with very little said about it. For the most part, the test was considered a fairly 
pedestrian test, dealing mainly with the types of benefits that can be offered through the super 
fund. For example, you can't offer trauma insurance and things like that. 

The test then went through a little bit of a review with the Swiss Chalet case, and the test was 
expanded to be not just about the types of benefits, but also the types of permitted investments 
that a fund can make. So it may have received a little bit of an expansion, but for the most part, 
again, fairly pedestrian and the industry was guided by an APRA guidance on the issue. 
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During the Royal Commission though, and like the best interest test, there was the crucible that 
was the Royal Commission, and it got to be applied and tested against a range of new activities, 
ranging from political advertising and sponsorships and treating employers, all the way through 
to the payment of grandfathered commissions and advisor fees. 

So today's session, we're going to look at what that process of going through the Commission did 
to the test. Did it stretch the test beyond what it was intended to do? Did it stretch the test beyond 
what it is actually drafted to do? Has the test been overtaken by other sections of the Act which 
now are far more relevant to the industry super funds? What is the latest thinking on the sole 
purpose test? 

To consider these questions we have Dominique Hogan-Doran with us today. Dominique is a 
Senior Counsel with chambers in Sydney, Melbourne, and Adelaide. She specialises in trusts, 
regulatory investigations and enforcement actions and recently acted for a financial institution and 
... sorry, she's acted for numerous financial institutions I should say, sorry. Including banking and 
industry funds in the Royal Commission itself. 

We're very lucky to have her because she was a trustee director of an industry fund. She was on 
the board of Club Plus Super and various other governance committees. She's currently a 
member of several industry bodies as well, including the Law Policy Committee of the Australian 
Institute of Company Directors, and also the Professional Conduct Committee for the Chartered 
Accountants of Australia and New Zealand. 

We're very happy to have Dominique here today. I must admit [joking] I twisted Dominique's arm 
during the instruction that I was giving her, where she was slightly late on something to deliver, 
and in a moment of weakness she agreed to speaking on this topic. So please join me in 
welcoming Dominique Hogan-Doran SC. 

Presentation 

Dominique Hogan-Doran SC 

Yes [joking] I was rueing that when I flew in late last night after all day mediating with, the now 
very good mediator, Paddy Bergin, formerly of the Supreme Court of New South Wales. Slight 
gear change to this! 

For many commentators and industry participants, the Superannuation Round of the Royal 
Commission promised to deliver something like a showdown between the competing business 
models, investment philosophies, and associations. Indeed, nothing might better demonstrate the 
schism between retail and industry super funds than a debate about the application and the utility 
of the sole purpose test. [moves to next slide] 
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In the events which have happened, the organisation which has received perhaps the most 
adverse attention, is arguably the industry regulator. Section 62 of the Superannuation Industry 
(Supervision) Act is a civil penalty provision, yet APRA has never commenced proceedings for 
breach of section 62, nor has it in the last decade required an enforceable undertaking. And so 
APRA has been content to issue guidance notes, and to lodge public submissions, telegraphing 
its interpretation of the law. 

Of course, APRA’s interpretation of the law has perhaps displayed a more accommodating 
attitude to the presence of incidental advantages in the exercise of a trustee's power. APRA has 
said that incidental advantages will not taint the decision of a trustee, if the provision of retirement 
benefits for the members is the overriding consideration behind the investment decision. 

But even on that analysis, were there no significant breaches warranting intervention and 
deterrence in all that time? The heated crossfire between the retail and industry wings of the 
superannuation system, at least suggested that was unlikely. 

Of course, there had been little appetite to challenge the status quo. Industry and retail funds alike 
have been content to rely upon APRA's approach to interpretation and to enforcement, to order 
their affairs. It is in the interests of all members of the superannuation system that there be some 
certainty. And ASIC as well has raised problems, which we will come to in a moment. And it's 
really only been the inevitably of disputes about eligibility for tax concessions, that has driven 
litigation, principally at the instigation of the Australian Taxation Office, about what a trustee, 
mostly of SMSFs, can and can't do. 

• Section 62(1) is a civil penalty provision: s 193 SIS Act.

• APRA not taken any legal action against corporate trustee for breaching sole 
purpose test. Not sought enforceable undertaking, over past 10 years.

• Significance untested in this context:

• s 323 defences (reasonable mistake/reliance) 
• s 221 relief (acted honestly & ought fairly be excused)

Olesen v Parker [2011] FCA 1096; (2011) 85 ATR 387 at [72] (defences & relief rejected) 
Manglicmot v Commonwealth Bank Officers Superannuation Corporation Pty Ltd [2011] NSWCA 
204; (2011) 282 ALR 167 at [120] (regard to s 323 does not alter position that s 52(2)(b) covenant 
does not materially add to general law duty to exercise reasonable care) 
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Before I pass from this slide I'll return to the bottom point of that and talk a little bit about one of 
the difficulties of there not having been - not that I wish this upon anyone - civil penalty 
proceedings. The fact that there hasn't been any, means there hasn't been testing in this context 
of the availability of defences, or an application for relief or exoneration. [moves to next slide] 

 

Mag's already given us an overview of the sole purpose test, its terms - it's couched in very broad 
terms. And it raises a number of separate definitional elements. There is a detailed written paper, 
which [joking]  I was told I had to do, and I have spent some time this week doing such paper, 
which will be made available to you all, shortly as soon as I finish proof reading it. But it sets out 
in copious detail, with illustrations and footnotes, the core purposes and the ancillary purposes 
which I'd otherwise you'd take as read. 

The sole purpose test effectively prohibits use of superannuation savings for purposes such as 
providing pre-retirement benefits to members, benefits to employer sponsors, or to obtain estate 
planning, things that are not to do with the long-term retirement objective. But rather to ensure 
that the retirement objective is paramount. This is a room full of expert practitioners and 
superannuation lawyers, who will be well familiar with APRA and the ATO guidance.  [moves to 
next 2 slides] 

• Couched in very broad terms: ensure that fund is maintained solely for at 
least one of the ‘core purposes’; a fund may also be maintained for an 
‘ancillary purposes’ in conjunction with a ‘core purpose’

• Relevant focus on purpose for which fund is maintained, rather than effect 
of particular transaction 
“Looks to the object of acts of maintenance of a fund on a yearly basis. If those acts 
have the sole object of achieving the core purposes and/or ancillary purposes, the 
provision is satisfied”:
Aussiegolfa P/L (Trustee) v Commr of Taxation [2018] FCAFC 12 at [231] (Steward J)

• Whether trustee complies with sole purpose test is to be assessed 
objectively, & will turn on the particular circumstances of each case

Montgomery Wools Pty Ltd as Trustee for Montgomery Wools Pty Ltd Super Fund v Cmr of Taxation
[2012] AATA 61 at [102]. 
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“The sole purpose test and the associated standards prohibit the use of 
concessionally taxed superannuation savings for purposes such as providing 
pre-retirement benefits to members, benefits to employer-sponsors or 
facilitating estate planning. The sole purpose test, with the prescribed SIS 
investment restrictions, ensures that the retirement income objective is 
paramount.”

APRA: Superannuation Circular No.III.A.4: The Sole Purpose Test Feb 2001

See also ATO: Self-Managed Superannuation Funds Ruling SMSFR 2008/2

Caselaw mostly involves restraining trustees of SMSFs, from: 

• Paying another superannuation fund’s tax debt (Case 23/96 96 ATC 278)

• Providing a family trust with capital to purchase a Swiss chalet used by a member 
and his family (Case 43/95 (1995) 31 ATR 1067)

• Paying inflated price for assets from employer-sponsor controlled by trustees of 
superannuation fund (APRA v Derstepanian [2005] FCA 1121)

• Acquiring residential premises for collateral purpose of leasing premises to 
associate of fund, even where associate pays rent at market value 
(ATO Decision Impact Statement interpreting Aussiegolfa Pty Limited (Trustee) v 
Commissioner of Taxation [2018] FCAFC 122)
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This case law, again, you'd be familiar with it. It's commonly been invoked to stop members from 
personally deriving benefits from their superannuation fund prior to retirement. And there's a long 
list of cases ... it's actually not that long a list of cases here - which give some examples. But 
those examples do not really readily apply as a lens for considering the activities of retail and 
industry super funds, which are involved in larger activity, rather than something limited to benefit 
the one or two beneficiaries of a SMSF. [moves to next slide] 

 

Happily, we did have some activity in the Full Federal Court, on appeal from a judgment of Justice 
Pagone, on the sole purpose test last year, clarifying that it's an objective not subjective test, not 
about subjective motivation - which rebuffs APRA's commentary where they say, "Providing that 
the trustee has got its own cogent reasons and has thought about these things," which is really 
suggesting a more subjective element to the test, rather than consideration from an objective 
point of view.  

The benefit that is referred to in the test is a financial benefit, rather than a general current-day 
benefit. And we will see that restriction resonate when we come to look at financial planning and 
deduction of advisor fees from member’s superannuation accounts. [moves to next slide] 

Aussiegolfa Pty Ltd (Trustee) v Cmr of Taxation [2018] FCAFC 12

• Sole purpose test is an objective test.  The subjective motivation of 
a controlling director is not to be confused with the purpose of the 
entity they may control. 

• Arrangements that are on arm’s-length terms should typically not 
contravene the sole purpose test.

• The word “benefit” in the sole purpose test refers to a financial 
benefit rather than a general “current day benefit” (such as 
providing accommodation to a relative). 
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One of the things I thought was of interest in the two judgments, both at first instance, and the 
Full Court, is Justice Pagone in effect singled out section 62 as an “important pillar” to ensure that 
superannuation funds achieve the objective of providing retirement benefits and not current-day 
uses or benefits. And what His Honour Justice Steward said was, "Don't be in effect distracted by 
saying this is a strict standard or this is a high standard, that's not the language that this section 
calls for, and it won’t inform you on how you come to apply it."  

Now, again, that doesn't necessarily assist us but it starts to flavour - and I'll show you why -  It 
starts to flavour the way in which it came to be approached in the Royal Commission. [moves to 
next slide] 

“A high standard adopted by s 62 SIS Act as an important pillar to ensure that 
superannuation funds achieve the objectives of providing retirement benefits 
and not current day use or benefits” 

Pagone J, Aussiegolfa Pty Ltd (Trustee) v Commr of Taxation [2017] FCA 1525

“I do not think that it is necessarily of assistance to describe the criteria in s 62 
as imposing a “strict standard” or a “high standard”. The provision does not 
adopt such language. There is a danger that such descriptions can unduly 
influence the construction of a provision or its application to the facts.

Steward J, Aussiegolfa Pty Ltd (Trustee) v Commr of Taxation [2018] FCAFC 12 at [231]
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Particularly in this context, the context of achieving scale, and the marketing and corporate 
hospitality and the sponsorship activities of, principally, industry super funds.  

That trustees set about to campaign for more members is an entirely rational and arguably 
obligatory measure, particularly in the face of the regulatory scale requirements.  

In a 2006 submission to the Parliamentary Committees, APRA had acknowledged the campaign 
expenditure, advertising and marketing, is appropriate and permissible, provided it's considered 
in order to obtain or maintain economies of scale, and provided you can demonstrate the 
behaviour of the fund costs, and how it will be influenced by having economies of scale. 

The Royal Commission brought this up with some - at least from a retail fund's perspective, 
hopeful - gusto, and considered the issue of marketing, corporate hospitality, through an 
examination and marketing expenses incurred by HostPlus. [moves to next slide] 
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The Commissioner found that the expenditure of marketing and entertainment were significant. 
[joking:] I was personally disappointed to not receive an invitation to the Australian Open. Probably 
it was because I was on the board of a competitor fund. [audience laughter] 

The CEO argued it was done for the right purposes. What are they? Retaining as a default fund 
for employers currently with HostPlus, and to build brand awareness. Hosting employers at events 
such as the Australian Open is a way to establish and to retain relationships that he said were 
absolutely critical in terms of retaining the default fund status. And therefore, retaining members. 
That is, the ultimate purpose of the spend, was to grow and to retain clients, to take advantage of 
that scale. 

The report's interesting ... because it discloses an interesting methodology as to how 
Commissioner Hayne approached the question. He doesn't engage with it in terms of whether 
those activities might breach the sole purpose test. Rather what he does, is to accept the context 
in which this fund was operating, which is, it was a high-performing fund, it had a membership 
that is young and disengaged, it needed to be reached. Has low super balances. Those factors 
were all relevant and one of the things that is relied on in the Aussiegolfa case, is that the 
objective, each one will turn on the circumstances of the individual cases being lumped in and 
considered. 

And one of the things that Mag and I were doing before this session started, as he's checking his 
iPhone for queries from clients. It's like, "Well, What about this one?" Or, "What about that one?" 
“What about this one and what about that one”. [joking:] I think he's probably going to run it again 
at the end and see if my view has changed!  But what that demonstrated is that each activity or 
conduct by a trustee, has to be considered in the circumstances in which it occurs, and it is difficult 

https://www.rev.com/
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to reason from one case to another, and certainly in circumstances where the case law has been 
largely driven by SMSFs. 

Anyway, but also, I think there was a reason why the sole purpose test didn't feature. Because 
the apparent objective of growing a membership base and hence, the scale of the fund, has been 
sanctioned by APRA in its interpretive guides. And even if there had been some suggestion of a 
finding of breach, or there again, an ‘open finding’ of breach, because of a funny ‘bucket’ that the 
Royal Commission put things into, that there were ‘open findings’, because of course the Royal 
Commissions cannot determine legal rights and liabilities. That's only for a court. It's an 
inquisitorial system, not of course that that resonated necessarily with such clarity to those who 
read newspapers. [audience laughter] 

It was almost like a sotto voce concession by the Counsel Assisting or the Commissioner - that 
the trustees could have called in the defence provision, which is of reasonable reliance on what 
the regulator had said was allowed by the provision. Or they might be able to make that ground, 
as a base for exoneration from relief from any penalty. That's purely speculative on my part. 
Perhaps it was just so bleedingly obvious and they thought it was not something they needed to 
be troubled with. 

I think rather that what it was, is they used it to springboard into section 68A: there's a more 
effective teaching moment [audience laughter].  [moves to next slide] 

  

Why do I say section 68A? Well, whilst in one sense, section 62 was a broad requirement … one 
must order one's affairs so that you drive to the core purpose, and you have an ancillary purpose 
provided it's ancillary to an otherwise core purpose as specified in that provision. But 68A is like 
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Sole Purpose Test (Completed 03/08/19) 

Initial Transcript by Rev.com 

Liability limited pursuant to a scheme approved under professional standards 

legislation 

Page 11 

of 34 

 

a carve-out, not even so much a carve-out, but a declaratory section that says, "And in particular, 
you can't do that." 

But of course the Commissioner also said, "Well, there's no breach of section 68A." And why was 
that? Well, that was actually a really hardly surprising conclusion, because section 68A, which 
has been around for some time, and is intended to stop inducements being used to obtain default 
fund status, is a very hard provision to breach. You'd have to be pretty dumb to breach it. 
[audience laughter] I can say that happily knowing that no one has allowed their clients to do so 
in this room.  [moves to next slide] 

 

It's a relatively narrow restriction - only if on the condition that one or more of the employers will 
do it. What it doesn't capture is that while for some sort of hospitality event, pays for an intern, 
there's some kind of benefit provided. So, let's just say provides goods or services, in the hope 
that you will successfully influence the choice of fund.  

And so basically ASIC has lamented “It's difficult to prove” (so they're not going to enforce it). And 
they've said that a couple of times. [moves through next 2 slides] 

Problem: 

• Relatively narrow restriction: 'on the condition that one or more of the 
employees of the person will be, or will apply or agree to be, members of 
the fund’

• Did not prevent trustees supplying entertainment or other soft dollar 
benefits to employers in the hope (but not on the condition) that they 
would nominate the trustee's fund as default fund for their employees

• ASIC view: proving that a benefit was provided ‘on condition’ that an 
employee join the fund “could be difficult” ie, the inducement is not simply 
linked to the employer’s selection of the fund as a default fund, but also 
upon the employer's employee(s) joining the fund 
Senate Economics Legislation Committee, Answers to Questions on Notice, Budget Estimates, 15 June 2015
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So, they've said it to the Senate Economics Committee. They said it again in relation to the 
Productivity Commission's Draft Report. You can see there was a head of steam for this to be 
amended.  [moves to next slide] 
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And that indeed is what the Royal Commissioner thought too. He said that provision was 
ineffective, it's not doing anything. He didn't really have before him, it seemed to me, evidence 
that said there had been influence of particular funds. I think he inferred that that was the case. 
And he did not like it.  

So what he did was say that there ought to be some substantial amendments made. And that it 
ought to be a civil penalty provision.  

He said it should be repealed, and that new provisions should be modelled based on an area of 
law which, I have to say, surprised me. I'm going to come to those in a moment. He said it should 
be based on the Commonwealth Electoral Act’s bribery provision, but there were plenty of other 
ways you could model it. And I have ... this is just a small stopping point. I was like, "Why has he 
referred to this? I don't even remember this being referred to in anybody's submissions or 
anything." So, I did a quick search through Austlii, and his Honour had done a case as a single 
judge! [audience laughter] That was why he knew. However, he got the section wrong. It's actually 
section 326 of the Commonwealth Electoral Act. In any event. [moves to next slide] 
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So, then came the amendments. So, although the Government has accepted the Royal 
Commissioner’s recommendations, save in relation to all of the recommendations concerning 
mortgage brokers - and I disclose that I acted for Aussie Home Loans in the Royal Commission -  
only two recommendations were immediately taken to the floor of the Senate, passed through the 
Senate on the 14th of February and returned to the House of Reps, where they're lingering, 
awaiting the April session commencing. 

I want to come back to some of the analysis about section 68A, but one of the things that I think 
we ought to be on alert, is that it is intended to come into immediate effect upon Royal Assent. 
So if it's sitting there on the Third Reading in the floor of the House of Reps, it could go through 
in 15 minutes, through one and into the other and be done, and then heading out the door. I know 
this is a question we were exploring [indicating Mag Girgis]. Do we start resetting our marketing 
budgets now? do we start all this work that needs to be done in a potentially very, very short 
period of time? All of this legislation-  unless not passed - will come, unless Parliament is 
prorogued with the Election. Not that the superannuation industries will ever be surprised by their 
living in a world that's filled with uncertainties, but it's something to watch. 

It's here is this interesting s68A, only contributing to the confusion. I'll just tell you this is in the 
paper, the comparison between the old and the new. And I'm not asking you to try and read this, 
that's probably a little far away. [shows next 2 slides] 
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But come back to the elements: whereas the previous provision was about conduct relating to 
fund management. It's been tweaked to now be a positive prohibition that trustees must not use 
goods or services to influence employers. 

(3) A trustee of a regulated superannuation fund, or an 
associate of a trustee of a regulated superannuation fund, 
must not refuse:

(a) to supply, or offer to supply, goods or services to a 
person; or

(b) to supply, or offer to supply, goods or services to a 
person at a particular price; or

(c) to give or allow, or offer to give or allow, a discount, 
allowance, rebate or credit in relation to the supply, or the 
proposed supply, of goods or services to a person;

for the reason that one or more of the employees of the 
person are not, or have not applied or agreed to be, 
members of the fund.

(3) A trustee of a regulated superannuation fund, or an 
associate of a trustee of a regulated superannuation fund, 
must not refuse to: 

(a) supply, or offer to supply, goods or services to a person, 
or a relative or associate of a person; or 

(b) supply, or offer to supply, goods or services to a person, 
or a relative or associate of a person, at a particular price; or 

(c) give or allow, or offer to give or allow, a discount, 
allowance, rebate or credit in relation to the supply, or the 
proposed supply, of goods or services to a person, or a 
relative or associate of a person; 

if it is reasonable to conclude that the refusal is given 
because: 

(d) the person has not chosen the fund as the fund into 
which the person pays superannuation contributions for 
employees of the person who have no chosen fund; or 

(e) the person has not encouraged one or more of the 
person’s employees to remain, or apply or agree to be, a 
member of the fund.
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And it turns on action that could reasonably be expected to influence the choice of fund, or 
influence an employer to encourage employees to take up with a particular fund. 

And this is, sub section (3), concerns effectively refusing to services to a similar effect. [moves to 
next slide] 

  

The Supplementary Explanatory Memorandum essentially explains that this section is premised 
on the recommendation of the Royal Commission. The evidence that was there of a significant 
spend. But it is not based on a finding that there had been such influence. It's simply based on 
the finding of this, there's a substantial expenditure which is somehow assumed to be some, 
either, perhaps disproportionate or, maybe, unseemly. [moves to next slide] 
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In any event, what they sought to do is to set a lower bar, so it is easier to fulfil this provision. So, 
it does that by adopting an ‘influence’ test. It seems to be based on the, some of the language in 
the conflicted remuneration provisions. That, of course, as you know is still untested. I am acting 
in an ASIC investigation of a party who it is alleged received conflicted remuneration. Whether or 
not ASIC start bringing proceedings as might enable those provisions to be tested - who knows? 

The objective test has been adopted. And, there are real questions though that while the 
Supplementary EM says that the amendments implement recommendation 36, they actually go 
further but in other respects I’m saying, they don't go far enough. 

So, they seem to have been targeting industry funds, it's clearly directed to hospitality, to winning 
fund mandates. But it also has been suggested, it might also include bundling, bank bundling and 
discounts and overdrafts, insurance, or free financial advice, those sorts of matters. 

What they have not yet done, is amend the exceptions to old s68A, which are in the regulations, 
13.18A. Someone's going to need to bring consistency to this revamped legislative prohibition. 

It's not really apparent why it's limited to the supply of goods or services. Why, I mean, that was 
the language under the old law, and it's almost like the concern has been telescoped to just “oh, 
it should be influence, and that's because, it's not on condition, that’s just too hard to get there”. 

But because it had never been tested, it was also never tested in the sense of, “in what other 
circumstance might this sort of relationship, that we don't like, emerge”? 
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The Commonwealth Electoral Act provision, which I spoke about, section 326, actually uses the 
language of “receiving or obtaining any property or benefit of any kind”. So it's not clear why that 
wasn't taken up. So that's one view to be looking at and considering, we might take some 
questions on that. 

The second is, it might have been better to consider the Corrupting Benefits law, which was 
introduced by the Fair Work amendments bill after the Trade Union Royal Commission. That 
captures benefits quite broadly, its definition of benefits is quite wide. It's not limited to property. 

And what’s clearly not captured - my complaint is more incoherency in the legislation - cash is not 
caught!  

So, whereas is in Corrupted Benefits legislation it is, but the additional element which is not in the 
SIS Act is that there is a dishonesty requirement. There is no dishonesty requirement here. So, 
it’s, I say it again, it could be entirely well intentioned, and not attempting to be, indeed, there may 
be no subjective intent to breach, to do something. But if it objectively is expected to influence, 
you will be in breach. This is a significant thing for a civil penalty provision. 

The other thing that the corrupting benefits laws does, is it specifies what are legitimate payments. 
So, we don't have this in this legislation - where are the sensible carve outs? Yes they might come 
in the regulations, and I've already flagged that that's going to need to be done. But in the 
corrupting benefits law, it excludes benefits of nominal value (which is no more than two penalty 
units, a penalty unit is $210, so, it's $420) and payment or expenditure on goods and services 
under that is okay.  

Token gifts, event invitations, or similar benefits of nominal value, giving in accordance with 
common courteous practise among employers or organisations is accepted. It's legitimate. 

Payments that are made at market value for goods and services are also accepted.  

The Registered Organisations Commissioner has published a helpful fact sheet, and a very 
detailed Guidance Note provided with examples. One would expect, or hope, that APRA would 
develop similar guidance in time for those laws to commence. And those laws are expected to 
commence quite quickly. 

In the meantime trustees will be need to establish their policies and procedures, start up their risk 
controls and training, and manage the introduction and ongoing compliance in anticipation of the 
provision. [moves to next slide] 
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I promised I would look at political advertising and defending default. (I had some fun, about 4 
o'clock this morning looking for fox in a hen house pictures.) [audience laughter] 

Advertising is clearly one of the major tools (together with mergers) that trustees can use to build 
scale. Trustees are clearly also using new ways of interacting with new and potential members, 
we've now got phone aps and social media. 

But advertising of a political nature - by which I mean policy -  might seem to be problematic in 
the context of the sole purpose test, particularly if it's not directly focused on gaining, or retaining 
members. 

Now, debates about the probity of trustees using funds to advocate on particular policy issues is 
well known to charity law. In that context, there is no general doctrine that excludes from charitable 
purposes political objects. However, such objects may not contribute to the public welfare, and 
then it becomes a matter to be determined by reason of the particular ends of the entities involved. 

In the context of superannuation regulation, whether political advertising - in the sense of 
advertising which advocates a particular regulatory policy position - is consistent with, at least, 
the intention behind s 62 the sole purpose test seemed to ready to be tested by the Fox in the 
Henhouse campaign by Industry Super Australia. 

So, what I wanted to take you through, I've just extracted in the paper, and I've extracted in these 
slides, some of the submissions that effectively try and support and explain why it was 
permissible. 
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I have not canvassed, as part of my paper, whether or not in effect, the extent to which the sole 
purpose test purports to restrict political advertising, will be struck down by the implied right of 
political communication under the Constitution. No doubt a fascinating topic, and I may want to 
write a paper on it, but it was not necessary to go there. [moves to next 2 slides] 
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Because what had happened is the building block had been put there by APRA so long ago, to 
say (and I'll come back to this, because they all rely on APRA's point) APRA said, "Yes, you can 
do it to campaign for members, this is what you need to do, and when you come to the political 
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advocacy, provided it's done in good faith, and you put forth cogent reasons for believing it will 
result in an improved retirement income outcome for members, then the conduct is unlikely to be 
in breach." 

Now, forget the Fox in the Henhouse example for now, and just focus on that language. Now, I 
think what that's really more saying - and no doubt many of you have been much more detailed 
advices than I have in preparing these slides - but, it's essentially saying, "Provided the trustee 
can give us a good reason, we're not going to take any enforcement action." 

That's effectively, that's conflating, do you pass the test and is there too much uncertainty for us 
to really enforce? 

But your subjective reasons ought not really be relevant, it's not the motivation- it's what is the 
purpose? Not what did you do want to do with it, it's what was the purpose of the activity? 

Now, I think what was also interesting was that point by APRA “even if others might disagree with 
the trustee's reasoning”, there is this problem: what if everybody disagrees? Isn't that what the 
objective test is? To say that everybody disagrees is essentially to say this is what reasonable 
people think, and you're the outlier. 

This is probably an example of when you write a policy document, and you just sort of state a 
position or put in a submission, it doesn't translate well to then trying to fit it around particular facts 
and circumstances.  

But each of those submissions that I took you through a moment before, each of them concede, 
and it's probably a testament to those who wrote them, each of them concede that the campaign, 
the public advocacy, needs still to demonstrate a connection with the superannuation purposes. 
[moves to next slide] 
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And Counsel Assisting and the Royal Commissioner accepted that, and he did it in a couple of 
different ways. [moves to next slide] 
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One was to say, even if a rule of that kind could be made – ie to try and work your way around 
the implied rights issue - because implied rights don't directly apply to non-voting citizens. It's a 
right that is enjoyed by citizens. So, then you've got these issues about whether or not they're 
trustees acting at the behest of default members, but as I say, that’s a separate paper for another 
day. 

But nonetheless, he's saying, if that’s not going to do it, the existing rules should get to it.  

The question I have, to pose for you to consider, is this: is it the sole purpose test, or is it the best 
interest test, that is the proper rule to mark these activities? Especially as it comes down to 
questions of judgement.  

And, it's a difficult judgement to make in circumstances where, certainly, at least, during recent 
years, the cases that have arisen, political advertising of this nature, have been justified on the 
basis that “we are seeking to defend the default system because industry super has, on average, 
delivered better retirement outcomes, because of higher growth than competing funds”. 

So, it actually, because of other factors, means you do comply with the sole purpose test. But 
what if it was not that actually? What if there wasn’t that history of success? Does it make a 
different complexion? Does it become something else? Does it become purely political as 
opposed to advertising a fund for scale purposes? [moves to next slide] 

 

Sole purpose came up in the context of advisor fees, but it came up in the context of, there's a 
shopping list of ways one breaches the law when you take a fee for no service. 
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So, yes, you've breached the sole purpose test by taking money for your own pocket. Yes, you've 
breached the sole purpose test, and the best interests test, yes, it may also be a dishonest 
conduct -  there's a shopping list, right?  

But it was used as a springboard by the Commission to provide a narrow reading to what can be 
a used to fund activities, or services, through the member’s fund. [moves to next two slides] 
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And I think that that was unexpected, and it most effected, as I understand it, retail funds, 
although, it obviously has the capacity to affect some industry funds for this reason. Yes, you can 
fund intrafund advice, clearly this can be deducted from member’s funds. But where does one 
draw the line? And I thought of the Commissioner's comments on these, with respect, were a little 
unrealistic. Because, when one, for example, one is paying an annual fee, yes, part of it will be in 
relation to your superannuation, long term retirement planning, but part of it is education, part of 
it is how you order your affairs, to be able to put money into super. You know, I think those sort 
of, unless you're doing it on a activity based fee, it's very difficult to implement. 
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What I'm heading to now is, in my last five minutes, is to draw on two elements that illustrate the 
question has the sole purpose test outlived its usefulness? [moves through next 2 slides] 
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Now, there's two strands of thoughts with impact investing, one that says if you can do social 
impact investing, no problem. I mean, they're in the paper - I talk about what funds have done 
there. One of the examples I have is Christian Super, what they do: the trustee’s methodology is 

• Has the sole purpose test outlived its usefulness?

• SIS Act intentionally avoids overly restrictive regulation of investment 
practices of superannuation funds. 

• Certain kinds of investments regarded as inconsistent with superannuation 
policy objectives and specifically restricted or prohibited under provisions 
of SIS:
• s 65 lending or providing financial assistance to members 
• s 66 acquisition by  fund of assets belonging to members or their relatives, with 

certain exceptions 
• s 109 all investments by superannuation entity to be on “arm's length” basis 
• part 8 of SIS rules applying to investment in “in-house assets” 

• Onus on trustee to formulate & give effect to an investment strategy 
that has regard to whole of the circumstances of the entity, including 
the purpose (or purposes) for which it is maintained. Exercise of 
investment power subject to:
• Section 62 – sole purpose test

• Section 52(2)(c) – best interests test

• General law – doctrine of powers

• Market trend towards incorporating economic, social, & governance 
(ESG) factors in investments
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to put an investment lens, what is the rate of return?, as a sort of a threshold. If it passes muster, 
then apply a second ethical lens. 

Another example – I also came across Good Super which has an astonishing array of investment 
options, including ‘Dump Trump’, ‘Boycott Weapons’ - I didn't realise they were doing that! 
[laughter] But again, seeking to apply a particular view to the investment selection.  

Social impact investment can have dual aims, but provided, a properly applied sole purpose test 
does not prohibit positive social outcomes. That's because the type of investment must be 
considered for the sole purpose test is not the question, it's what is the purpose for which the 
investments made and maintained as relevant to the test.  [moves to next slide] 

 

I know that there's a session coming up next, so I'll just pass over – it’s in my paper -  how climate 
change is to be factored into the sole purpose test. At the moment, as far as I'm aware, APRA 
has said, it's there as part, to be taken to taken into consideration as part of the trustee's risk 
management strategy, rather than the construction of an investment portfolio. I think you're going 
to hear something more about that. 

“Consideration of social and 
environmental responsibility is in 
fact so far bound up in long-term 
financial success that a 
superannuation trustee would be 
closer to breaching the sole purpose 
test by ignoring corporate 
responsibility”

Parliamentary Joint Committee on 
Corporations and Financial Services, 
Corporation Responsibility: Managing 
Risk and Creating Value (2006) [5.16]

“Climate change risks can and 
should be considered by trustee 
directors to the extent that those 
risks may intersect with the financial 
interests of a beneficiary of a 
superannuation fund”

Noel Hutley SC and James Mack 
(Commissioned by Market Forces), 
“Superannuation Fund Trustee Duties 
and Climate Change Risk” 
Memorandum of Opinion, 
Environmental Justice Australia, 2017 
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• Not the type of investment which must be considered for the purposes of 
the sole purpose test but rather it is the purpose(s) for which the 
investment is made and maintained that is relevant to the test. 

• With social impact investing, benefits typically flow to a party unrelated to 
the trust, rather than a benefit flowing to members and their families 

• A social impact investment which is undertaken as part of a properly 
considered and formulated strategy, and which complies with the arm’s 
length rule and other SIS investment restrictions, is unlikely to cause the 
fund to fail the sole purpose test unless exceptional circumstances exist. 

Risk of breach of s 62:

• if social impact investment and activities of employer sponsor or 
some other associated person becomes intertwined? 

• if ‘incidental advantages’ to member from social impact investment?

• But APRA suggests no breach if provision of retirement benefits for members 
is overriding consideration behind the investment decision

• Reliance on APRA could provide foundation for defence (s323) or relief from 
liability (s221)
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The effect of the sole purpose test was to restrict a fund’s focus, its offerings, and its actions, and 
a lot of activity has to go on to try and fit within the statutory ‘channel’ in effect.  

But it was introduced in the context where, from a public policy point of view, superannuation 
involves giving tax concessions: we want to restrict that to where that is appropriate, and we want 
to also have the benefit of having privately funded retirements, so there's less strain on the 
pension system. [moves to next slide] 

 

And so, some people have said, Russel Mason, and David Johnson and others, have said, "Well, 
it just doesn't work for today- It's a relic”. It is something that came about at the commencement 
of the system as Mag said at the beginning, commenced 26 years ago.  

The system has changed as movers became much more sophisticated. We've gone from 
thousands of offerings to increasing concentration in the market. These trustees have funds that 
are very substantial, and can have incredible impact on the Australian economy. [moves to next 
slide] 
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All those sorts of themes, I'm so concerned about because it's almost like we're being misdirected 
from the broader question when you see these ideas saying, “Well look, you know, surely these 
funds should be, if the reality is that these funds are substantial and should be available in some 
way during the lifetime of the individual, then surely the funds should be available to provide 
savings or insurance or investment facilities for a member of the fund”, which is what they suggest. 

And I say, I think that's a valid question you raise. If that was the case, the whole issue about 
advisor fees falls away.  

If you say that it's about a broader purpose - that superannuation has as a global thing - and if the 
whole of the fund ought to be oriented in a particular way - again then those concerns about 
impact investing fall away.  

If you acknowledge that trustees are substantial players in Australian politics on behalf of their 
members - then political advertising issues fall away as issues of controversy.  

But you can only really have, at least what should be, a coherent system, including a coherent 
system of civil penalties, as to what you can and cannot do as a trustee, if you all understand 
what your overriding objective is. Because the sole purpose test is premised on an acceptance of 
what is the overriding objective? [moves to next slide] 

“We live in a very different world today than that was 
being experienced by Australians 35 years ago when 
the need for the Prices and Incomes Accord was agreed 
and a compulsory contributions scheme was realised. 
The idea that superannuation stands separate to other 
financial considerations is no longer valid. With the 
pressures of the financial obligations that most 
Australians take on in their working lives, we need a 
system that better integrates superannuation with the 
rest of our financial lives.”

“What would it take to make this happen? It might be 
as simple as inserting an additional clause to section 62 
of the SIS Act, such as:

s 62(1)(a)(vi) the provision of savings, insurance and 
investment facilities for each member of the fund

Mason & Johnson (continued)
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At the moment, the overriding objective is long-term retirement benefits and death benefits. But if 
the objective is broader, or different, then that would then inform what the sole purpose should 
be.  

And so my view is that we have to face the harder question first. What is the right objective?  

And I know there's been a lot of debate about it. Because there's lots of different ideology and 
there's lots of different semantics in the language debates. And I've got my own opinion. But when 
you now have a broad, civil penalty provision, in the circumstance where you have regulators who 
are being primed to run cases, which they may not win - and they know they may not win them -  
then for trustees, who by nature must be precautionary, and cautionary as to how they spend and 
protect members' funds, and try to have some stability in the activities that they undertake as a 
trustee, it makes it all extraordinarily difficult. 

And so, to the extent that there's a call to action from me - it may well be Pollyanna-ish to say so 
- but I think it would assist us, and assist the Courts, to be able to properly construe the provision, 
and for legislators and regulators to decide what ought to be the provision, if we understand why 
we're having it in the first place. Thank you. [audience applause]  

Questions were also taken from the floor, including from representatives of APRA and 
Commonwealth Superannuation Corporation. They and the answers given have not been 
transcribed, but may be available from the speaker. 
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