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So why am I here? Why is a lawyer here? People often ask that question. So, it comes in this context.  

This is a presentation of a paper that I was asked to prepare for the Judicial Commission of New South 
Wales in 2017, which was published in the Judicial Review, which is this text here.  

[moves to next slide] 

 

  

I was asked to prepare and to present it, in the context of doing what you're doing here, which is to 
create a conversation, and to introduce these ideas and these technological developments to a group of 
people – in this case, who are technologically illiterate -  Judges.  

And so, what I had sought to do in this paper is to introduce to them the existence and the growth of 
automated decisions & technologically assisted decision-making in the government sector. To help them 
understand how it was developing, and the kinds of ways it would come to them for consideration.  

Now this was a one-hour presentation, and set of slides that I have attempted to edit down. Lawyers 
tend to talk a lot. We also tend to write a lot. So there will be a few slides that I will skip straight 
through, but it's all on my website if you want to look at them further. [moves to next slide] 
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Explaining to judges and explaining to people like you about why technology would be used [in 
government decision making], is not surprising at all. Because it can assist in processing large amounts 
of data quickly and reliably and inexpensively. And also, it is held up as being an advantage to promoting 
lawful decisions.  

[moves to next slide] 

 

But the traditional view in Government and in the legal sector as to what use can technology play, has 
been quite traditional and restrictive. That is, it can be used essentially as assistance in making a 
decision, but not making a decision itself. 

And the way that that is amplified in what we call ‘administrative law’, is in the world of discretionary 
decisions.  

When best to use 
technology to 
assist decision 
making?

YES

üMake a decision

üRecommend a decision to a decision-maker

üGuide user through relevant facts, legislation and policy 
and/or close off irrelevant paths

üProvide decision-support systems  eg link relevant 
legislation, case law and policy, or useful commentary

üSelf-assessment tool: provide preliminary assessments for 
individuals,  internal decision-makers

No
Ø Discretionary decision

Ø Decisions involving discretionary elements

ØWhere would fetter decision-maker in exercise of power 
by recommending or guiding decision-maker to a particular 
outcome

Administrative Review Council, Report no. 46, 
Making Automated Assistance in Administrative Decision (2004)
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The problem is, just taking a step back from it, is that most of the work that was done was done at a 
time in the early 2000s, - 2004, 2007, - when the only expert systems were ones which were rule-based 
systems, logic systems. There wasn't what there is now - where there's machine-learning and at least 
robotic artificial intelligence, which can substitute for a human decision-maker, substitute the exercise 
of discretion, where a large range of factors can be taken into account, can be part of the consideration. 
That just wasn't considered, let alone contemplated.  

[moves to next slide] 

 

 

And so, there's this Better Practice Guide, and I'm going to come back to it more, which was issued [by 
the Commonwealth] in 2007 which is as far as I know it's still not been updated. And the last two points 
are the key points I want to draw to your attention. What was the message being sent to Australian 
administrators? You need to: 

• ensure the transparency and accountability of this system and its accompanying processes, and  

• implement and maintain those automated systems appropriately. 

Now that's a straightforward proposition when one can record in a logical step-through process, the way 
in which computer programming has assisted. But today, answering those two dot points is a far more 
complex challenge for administration in Australia and throughout the world.  

So, in this context then, I want to take you quickly through two slides, one at the high level and one at 
the granular level. Because what I'm attempting to do today is introduce to those of you who are data 
scientists, who are each experts in your particular area, some insight into what is the context in which 
today artificial intelligence ultimately, but at least for the moment machine learning & profiling, all of 
those technological advances, what's the context it has to play out in? 
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So if you're creating business rules, or including a technological input into a government decision-
making system, you've got to deal with some very difficult complex concepts which will be foreign to 
you. Just like to me, even though my father is a computer programmer and I've grown up amongst it, to 
me the technology is difficult at least.  

[moves to next slide] 

 

 

So at the high level, these are the things that have to be considered.  

[moves to next slide] 
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But at this lower level it's even worse.  

So when errors are made in decisions, there's lots of different ways you can make a mistake. Lots. 
There's a whole world of law that has dealt with this. And it's not like the law is going to change quickly 
to deal with your problem.  

[moves to next slide] 

 

 

I want you to think about the citizen versus the government. The citizen is unhappy with the decision 
that's been made. The citizen can ask for that decision to be reviewed.  

By bringing technology into the decision-making process, are we helping better decisions be made? Or 
are we just making it harder for citizens to challenge them?  

And the point I want to make here is, the last dot point under “merits review”. In the merits review, the 
decision-maker stands in the shoes of the original decision-maker. Well, how does a human stand in the 
shoes of a robotic artificial intelligent decision-maker?  

And in judicial review, judges want to see: how did the decision get here? What was the process?  

So someone like me who's a barrister, who's either asked to defend a government decision, or asked to 
assist an individual who wants to challenge a government decision, says, "All right, tell me how this 
came about?. How do I explain this to the judge, and identify where the error has gone, and where it 
needs to be corrected?" So I may need to call an expert witness. That means I might call you. "Come and 
explain to this judge here how the hell you got there. What went wrong? Or, Why did it go right?"  

[moves to next slide] 
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Robodebt -  a good case study! Why is it a good case study? Well, if nothing else, it was a great 
consciousness-raising moment. Because suddenly people felt, "Oh yeah, computers are involved in 
government decisions. It's not just some nameless bureaucrat. Now it's a nameless computer."  

And what was the problem? Essentially it was the problem that it was matching income data collected 
by the Department on a fortnightly basis, (Centrelink payments are paid fortnightly) and matching it 
against tax return data which is reported by employers on an annual basis.  

[moves to next slide] 

 

And what was the controversy? 
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It wasn't a problem of automation per se. Not just because automated systems had been used to make a 
more efficient process. That's fine.  

Rather the problem was the implementation of an algorithm which was subsequently automated, and 
then there were the broader contextual problems. It didn't explain it. It didn't appreciate. This is in its 
original implementation, there's been major modifications since. It didn't understand its target 
audience, which had groups of very vulnerable people in it. The Commonwealth Ombudsman’s Report 
was critical of the rollout. Done too quickly, poor planning, poor risk management. 

You can understand how the algorithm which was then extrapolated out from a fortnightly basis. 
Someone might work just a couple of times a year will have disparate incomes because they're working 
as a casual worker. And then when people receive the letter, their first response was not, "Oh the 
computer don’t know, the computer was wrong." It was, "I've got a problem."  

So when you come to defend, when someone like me has to come and defend the technologically 
assisted decision that's under review, what am I going to be looking for? Well at the moment all that has 
really been identified is: show me the audit trail. Show me how it got there. All right. 

So these are the things I'd be looking for. This page and the next page.  

[moves to next 2  slides] 
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But you and I know ... This is one of those slides I'm not asking you to look at for long.  

[moves through next slide] 

 

You and I know that machine learning, profiling, taking historic data sets, and using that as a basis to 
make an inference to predict something in the future, that uses a level of complexity that those 
simplified audit trails just don't begin to grapple with.  

[moves to next slide] 

 

q Does audit trail include a comprehensive and printable 
modification history including:

owho created the document (with time and date recorded)?

owho has modified the document (with time and date)?

o a record of what was modified?

o for privacy and commercial-in-confidence matters, who has 
viewed the document (with time and date)?

owho made the final decision (with time and date?)

q Does audit trail start by identifying the authority or 
delegated authority identified in legislation?

q Does audit trail show who an authorised decision-maker 
is?

q Does audit trail enable the recording of human 
intervention in automated processes, for example 
recording who is authorised to exercise intervention?
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And it raises the issue: who is the decision-maker? It's not a nameless bureaucrat - who actually can be 
named and can be found. What if it's delegated to the computer itself? 

Now legislation in some respects already lets this happen, but without even anticipating the 
complexities in it.  

[moves to next slide] 

 

So is delegated decision-making even appropriate? Should, as a question of the rule of law, should we 
be permitting decisions to be delegated to an artificially intelligent being?  

[moves to next slide] 
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And the problem becomes the Black Box problem. I used jingoistic terms in the paper originally because 
trying to get judges to think, "Oh, this is new. I don't know about that. I don't like not knowing about 
things. I better read up on this." Found a great Royal Society publication, told them about that. 

But one of the issues might be for example - if you're using a predictive algorithm which is a trade secret 
- maybe it shouldn't be used by government. Maybe it should be only open source software that should 
be used.  

[moves to next slide] 

 

And so then just taking a step back. Public law values are just an aspect to the rule of law. Some of those 
values are transparency, accountability and fairness.  
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Transparency-  how is the decision reached? What were the integers? How did they interact? 
What was given, what was considered relevant? What was a not relevant consideration?  

Accountable - Who made the decision? When, why, how?  

And fairness, considering who is the subject of the decision. 

And so there's a whole debate raging primarily at the moment in Australia at the academic level, which 
is why my paper was trying to shove it out into more actors in the legal system.  

But in the UK and in Europe obviously much more advanced because of the GPDR. 

So should there be additional layers of rights which makes all of this change? Should we have a right to 
have an explanation? Should we say, I should have a right not to be subjected to an automated decision. 
Should there be a right of technological due process? That comes from the US literature, which is very 
much from the Bill of Rights - US process oriented jurisprudence.  

Or do we need new regulators and supervisors? So in the US there is this idea of a Federal Robotics 
Commission. And here in Australia, the Australian Human Rights Commission and the World Economic 
Forum have released a white paper, Artificial Intelligence Governance and Leadership, which asks, 
should we have a responsible innovation organisation, and what should it look like? Do we need to have 
an AI Policy Council? And that's really important because it's trying to draw all these disparate ideas 
together. 

[moves through next slide] 

 

 

I was saying to my son who's studying science here at the University, why was I coming at all today? I 
said, "We need to have more cross-pollinization of thinking."  
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And just as you've got silos in each of the experts that have come today, lawyers, and judges, and policy-
makers at that level suffer from great technical illiteracy.  

And the rapidity with which technological innovation is happening just cannot take with it people like 
lawyers and judges, and even politicians who are making laws, unless you embrace them and take them 
with you now. Because we’ll just have intractable difficulties ultimately.  

[moves to final slide] 

 

So, my final call. This conference is about ethics. But may I remind you that ethical issues almost always 
directly translate into concrete legal challenges, or they give rise at least to difficult collateral legal 
problems. Let's make sure all of the academy is engaged in helping find solutions. Thank you. 

[Question & Answer] 

[Question from the floor concerning re recent advances in machine learning, eg counter factual 
explanations, can quiz machine learning systems. We are learning more about how humans work, but 
we actually know much more about the computers than we do about the humans.] 

So I don't disagree with you. The administrative decision-maker, which is the context in which I was 
approaching this, is assumed to be a rational actor, and it's when they're not being a rational actor, by 
for example taking into account an irrelevant consideration, or failing to take into account a relevant 
consideration.  

But you're absolutely right. And in a sense it's an acknowledgement that discretionary decisions are so 
hard to really get behind when they're done by a human, that there's in effect an assumption that we 
can't even imagine a sufficiently intelligent artificial being, being able to be at least at that level where 
all these considerations can be taken into account. 
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Now that's a clash both of a philosophical nature and of a technical nature. But I suppose your 
proposition is to say, well, machine learning has advanced substantially maybe to a point where it could 
substitute for a human decision-maker.  

Or, another way to look at it is that each is as bad as each other. But we have to have decisions made. 
There has to be implementation of government policy. There has to be ways in which we enhance them. 
And ultimately it may be that for the rule of law, we have to make choices. We have to choose between 
which values will we elevate. Will we elevate transparency or not? Or we're going to say, we only 
require transparency to a certain level. We're prepared to take the rest on trust. 

[Thanks again.] 

Thank you. 
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